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Bk Content (cont'd)/ H3% (48

Penal protection/ JH ZH{R 4

mPublic penal law enforcement authorities
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mInvestigation and seizure competences
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mRequest to commence an investigation/ proceeding vs. ex-officio
investigation/ proceeding
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mPunishment/ 4b 11
mCompany liability/ 23 7] 5341

mOptions for third parties, in particular the violated party, to jc
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Administrative protection

A7 B

General/ X1

mProtection of business secrets is normally no administrative task since
administrative authorities are not competent (lack legal basis)
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Protection in the course of administrative proceedings
(TBRAR R

mGenerally, business secrets should be protected in the course of
administrative proceedings

— MR & AT BOFVAREFE o B, 24 OR3P 7 Ml A 2
mHowever, scope of protection does depend very much on the spe
administrative laws
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mAdministrative authorities often have discretion regarding
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d parties might even have a right to claim
0 the Consumer Information Le
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Civil protection

Protection Channels
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General/ 28

mIn practice, the civil protection is the main route for the protection of business
secrets/ 7RS5BT,  BECFORIF 2 DR R MB35 1) 3 2R

mDifferent options to use the civil protection exist/ 7] DLk FEA ] ) FEZF R4

Between the parties involved by way of a so-called cease and desist declaration
AN N0 U8 B 45 1B AT 2% b R
mReasonable contractual penalty for future violations (out of court)

SRR & B RA ML (BES)

Interim injunction proceeding/ Il i i il A FE ¢

mPros/ 1

—Duration/ i

—probability sufficient to “prove” / £ LL “UEH]” AT fE:
-parte option/ H.Jj % FAL
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Protection Channels

R Civil protection / EVEER PSR

Proceeding on the merits/ it 215 HEAT VR4
mPros/ L /i

— final judgment/ 257 ¥

— all claims can be raised/ A LA H & Fh 25k

— no liability in case of incorrect judgment, however,
security might be lost in case a judgment which is not
final and binding is enforced

IR AR R, AR 50, (HRZWERA AR I
AR 2B AR R BIIAT, R R B L

no urgency requirement/¥ 4 10 25k

better alignment with penal proceeding
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Civil protection/ &£
Burden of proof/45iF 5 /F

mlrrespective of the type of proceeding the general rule is that the plaintiff/ a£pellant
has the burden of proof/ JGi (i FhFIARER, ?:WL%‘B%JE%IL%A%@E‘E‘%EJQE
— acivil court does decide the case solely based on evidence provided by the
pggi?i of the proceeding/ [R5 E 76 4RI r VA 24 55 NSt BRSNS ZE 11 2E
AT H
— a lack of (sufficient) evidence normally leads to a negative decision for the
plaintiff/appellant (action/request for interim injunction dismissed)
= GRS HUEE I R 2 S EO R/ EVR AR AR CIRIA /i i i
)3 SR AR B
mHowever, precedents and the Code of Civil Procedure (Zivilprozess-ordnung, “ZPO”
) provide certain possibilities to modify/shift the burden of proof

SR, SEI A R ZHRUAVE ( Zivilprozess-ordnung, “ZPO” ) #E T W i/ 480E ot
R ] HE T

a court can request from a party to a proceeding or from third parties to
provide documents in its possession, provided that a party to the
proceeding did refer to the documents (section 142 ZPO)

TR Y A = R R SO VR IA IR — 7 24 AR, kT BAE
K HARZ T (ZPO%E142 45

a court can request from a party to a proceeding to provide files i
possession, provided the file contains information relevant
proceeding and the decision (section 143 ZPO)

SEEFRUA NS5 SR N A S URRAIRE 5%, VAT LA

X (ZPO5143%)

generally, the burden of proof changes from the plainti
defendant/ respondent if evidence cannot be
olaintiff/appellant but can be provided easily b

is in his sphere o

f influence

N
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Protection Channels

i Civil protection

EVEERPE /R

Specification of request (section 253 ZPO)
ik ( ZPO%5253%%)
mirrespective of the type of proceeding a cease and desist request
has to be very specific so that the
TR FIARET, 51N bl sk e & Bk, CUE
— defendant/respondent and the court know what shall be

sugj\egt of the proceeding and / #% /4% b F AN 3% e vl A&
VRUAFR Y

— the scope of a judgment shall not be determined by the cour

enforcing the judgment/ ‘& i [l A B HUAT A 7 Bt o e

mDifficulty/xf 1

— a specific description of the infringing conduct will ofte
to a disclosure of the business secret/ x24T A ]
AT 2 it 2 e MU A 2
however, the principle to file a specific reque
a disclosure which part of a product or me

et as it is Iclear that at least a f
ega
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Section 17 Act against
unfair Competition/Jz A~
IE T4
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Penal protection

Jil R 3

Public penal law enforcement authorities (public prosecutor)

NIFFERENLR EEED

Comprehensive investigation and seizure competences

TR R T E AN

Normally, a request to commence an investigation/ proceeding is
required/Ji 77 EAKE K I AR A

If a specific public interest exists, an ex-officio investigation wi

started/n K10 5 AR 5, BRI BRBUR T A

mThe infringer has been convicted before in connection witf
crimes/Z BN 1 2 52 it ik i ML AR S
substantial damage can occur or occurred already/m] f

onduct is part of a plan to obtain busines
IARNZA (AU AR
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Protection Channels

i Penal protection

EEV A

If a specific public interest exists an ex-officio
investigation will be started (cont’d)

R W B 2SR, R KIS ERABURIT A (28)

mlf the conduct qualifies as a specifically severe crime the specific
public interest can normally not be denied by the public prosecutor

iél%’l‘%ﬁﬂﬂ)%?%%ﬂﬂfﬁﬁﬁﬁ“ﬁﬁ, o 8 Il W A N E NI SR E A
R 3

conduct on a commercial scale/ KFARAT A
is aware that the exploitation shall take abroad/%Hi&

TR A

nishment/4t ]
ases imprisonment of up to

~
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Protection Channels

i Penal protection

EEV A

Under German penal law a company cannot be
convicted

WRIEEE L, ~F AR L E R
However, according to the

{HE,
mRegulatory Offence Law (Ordnungswidrigkeitengesetz) a fine of ug

to EUR 1 million can be rendered against a company, provided tha
manager was involved in the illegal conduct (violatio
organizational duty sufficient)

AR IL IR 41 (Ordnungswidrigkeitengesetz) , i1 4 3
T h GEREWIIHALATAE) , " LA E 4 L1007 B IG L

ory Offence Law and the Penal Law
2d by the illegal conduc

CLIFFORD [N e TR EU-China Workshop on Protection of Trade Secrets

PR RS R

CHANCE




Protection Channels

i Penal protection

i ST

Options for third parties, in particular the violated party,
to join the penal proceeding

o5 =5 JUHEGUR BT Z I R A RE P AR

mAcCcessory prosecution

B iy A R

mUnder certain circumstances private prosecutio
lled even without public prosecution)

SHEOL R, FTRAEYF (RIMERCAT IR H A
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Marc L. Holtorf /75545
Fachanwalt fiir Gewerblichen Rechtsschutz/Z1 - == A i

Marc Holtorf, Partner in the Dusseldorf office, advices national and international
clients in and out of court in IP and IT matters, with a focus on trademark,
copyright, design right and unfair competition law.
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He is member of the firm's worldwide Intellectual Property Rights group as well as
~f bl a fLfliuiad)a Aadlaliadl fiadiiAadtiir maivmriia T laaldlaaa s 1 ]fe SCIEHCGS & Chemlcals. Marc

ous articles and is co-author of
valiuus Icyal WUURS Icyaiuiy 11> arcas wi cXpertise. He is lecturer at the
Dusseldorf Law School for unfair competition law and for the procedural
specialities of intellectual property law. In addition, he is assistant chairman of the
committee responsible for the appointment of expert lawyers in the field of
intellectual property (a protected title in Germany) in the circuit of the Dusseldorf

Marc L. Holtorf Court of Appeal. Marc Holtorf is admitted to all German local courts, district courts
T EEAE and courts of appeal.
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For many years he is an “often recommend expert”
according to the "Juve" handbook on
German commercial law firms./Z 43k,

4&%,’{% ﬁ?ﬂ‘ik/’fi”fﬁ%%% 173 jti 2 qaﬂﬂééﬁ?&ﬁ E{J %% ; Often recommended lawyer

anguages: German and English/i& 5 : {815 A 9505
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29 offices in 21 countries/ ¥4 .+ — " [E

Abu Dhabi

Clifford Chance LLP

13th & 14th Floors

Al Niyadi Building

Airport Road

Sector W-14/02

Abu Dhabi

United Arab Emirates
+971 2 419 2500
+971 2 419 2600

Amsterdam

Clifford Chance LLP

Droogbak 1A

1013 GE Amsterdam

The Netherlands
+31 20 7119 000
+31 20 7119 999

Bankgok

Clifford Chance (Thailand) Ltd

Sindhorn Building Tower 3
215t Floor
130-132 Wireless Road
Pathumwan
Bangkok 10330, Thailand
+66 2 263 2250
+66 2 263 2240

Barcelona
Clifford Chance S.L.
Av. Diagonal 682
08034 Barcelona
Spain
+34 93 344 2200
+34 93 344 2222

Beijing
Clifford Chance LLP
3326 China World Tower 1
No. 1 Jianguomenwai Dajie
Beijing 100004
China

+86 10 6505 9018

+86 10 6505 9028

Brussels

Clifford Chance LLP
Avenue Louise 65
Box 2, 1050 Brussels

Bucharest

Clifford Chance

18 Calae Dolobantilor

Sector 1

Bucharest

Romania
+40 21 211 4165
+40 21 211 4168

Dubai
Clifford Chance LLP

3 Floor, The Exchange Building
Dubai International Financial Centre

PO Box 9380

Dubai

United Arab Emirates
+971 4 362 0444
+971 4 362 0445

Diisseldorf
Clifford Chance
Konigsallee 59
40215 Dusseldorf
Germany
+49 211 43 550
+49 211 43 555 600

Frankfurt
Clifford Chance
Mainzer LandstraRe 46
60325 Frankfurt am Main
Germany

+49 69 71 99 01

+49 69 71 99 4000

Hong Kong
Clifford Chance
29" Floor Jardine House
One Connaught Place
Hong Kong SAR

+852 2825 8888

+852 2825 8800
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Kyiv
Clifford Chance LLP
75 Zhylyanska Street
Kyiv
Ukraine 01032
+38 44 390 5885
+38 44 390 5886

London
Clifford Chance LLP
10 Upper Bank Street
Canary Wharf
London E14 53J
United Kingdom
+44 20 7006 1000
+44 20 7006 5555

Luxembourg

Kremer Associés

& Clifford Chance

4 Place de Paris

B.P. 1147

L-1011 Luxembourg

Grand-Duché de Luxembourg
+352 48 50 50 1
+352 48 13 85

Madrid
Clifford Chance S.L.
Paseo de la Castellana 110
28046 Madrid
Spain
+34 91 590 75 00
+34 91 590 75 75

Milan
Clifford Chance Studio Legale
Piazzetta M. Bossi, 3
20121 Milan
Italy
+39 02 806 341
+39 02 806 34200

Moscow
Clifford Chance CIS Ltd

Ul. Sadovaya — Samotechnaya 24/27

127051 Moscow
Russia
+7 501 258 5050
+7 501 258 5051

Munich

Clifford Chance
Theresienstralle 4-6
80333 Munich
Germany

+49 89 21632 0
+49 89 21632 8600

New York
Clifford Chance US LLP
31 West 52" Street
New York
N.Y. 10019-6131
USA

+1 212 878 8000

+1 212 878 8375

Paris
Clifford Chance Europe LLP
112 Avenue Kléber
BP 163 Trocadero
75770 Paris Cedex 16
France

+33 144 0552 52

+33 1 44 05 52 00

Prague

Clifford Chance

Jungmannova Plaza

Jungmannova 24

110 00 Prague 1

Czech Republic
+420 2 22 555 222
+420 2 22 555 000

Rome
Clifford Chance Studio Legale
Palazzo Gentili
Via Sistina, 4
00187 Rome
Italy
+39 06 422 911
+39 06 422 912 00

Séo Paulo

Clifford Chance

Rua Helena, 260

6" Floor

SP 04552-050

Séo Paulo

Brazil
+55 11 3049 3188
+55 11 3049 3198

Shanghai
Clifford Chance LLP
40" Floor Bund Centre
222 Yan An East Road
Shanghai 200002
China

+86 21 6335 0086

+86 21 6335 033

1 =170 .

Singapore
Clifford Chance Wong
One George Street
19th Floor
Singapore 049145
Singapore

+65 6416 8000

+65 6535 6855

Tokyo
Clifford Chance
Akasaka Tameike Tower
6 Floor
2-17-7, Akasaka
Minato-ku
Tokyo 107-0052
Japan

+81 3 5561 6600

+81 3 5561 6699

Warsaw
Clifford Chance
Norway House
ul. Lwowska 19
00-660 Warsaw
Poland
+48 22 627 1177
+48 22 627 1466

Washington D.C.
Clifford Chance US LLP
2001 K Street NW
Washington
DC 20006-1001
USA

+1 202 912 5000

+1 202 912 6000

Riyadh*

Al-Jadaan & Partners Law
5th Floor, Al Umam Co
Siteen Street
Al-Malaz
Riyadh
Kingdom of S
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